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Qpi nion by Simms, Admi nistrative Trademark Judge:

WIllie B. Pinkney (“opposer”) has opposed the

application of Treadwell’s Drifters, Inc. (“applicant”), a
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New Jersey corporation, to register the mark THE DRI FTERS
for entertainment services in the nature of singing group.?

In his notice of opposition, M. Pinkney alleges that
he has previously used and is now using the mark Bil
Pinkney’s Original Drifters for entertai nment services in
the nature of |ive performances by a nusical group.

Qpposer asserts ownership of an application to register
that service mark (Serial No. 75469250). As grounds for
opposi tion, opposer asserts that applicant’s mark so
resenbl es opposer’s previously used mark as to be likely to
cause confusion; that applicant’s mark di sparages and

fal sely suggests a connection with opposer; that
applicant’s officer falsely stated in the application that
she knew of no one who had a right to use the mark THE

DRI FTERS when in fact she knew that another had rights; and
that applicant is not the owner of the mark sought to be
regi stered because of opposer’s prior use.

In its answer, applicant has denied the allegations of
the opposition and has asserted that a court has enjoined
the use of the mark Bill Pinkney's Original Drifters.

The record of this case consists of opposer’s requests

for adm ssion, to which applicant did not respond,

! Application Serial No. 73807122, filed June 16, 1989, clai ning
use and use in comerce by a predecessor since 1953.
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i ntroduced by opposer’s notice of reliance; five
depositions (and rel ated exhibits) taken by opposer; and
the application file. Applicant did not take testinony,
and only opposer filed a brief. No request for an oral
hearing was fil ed.

In his testinony deposition, M. Pinkney stated that
he began performng with THE DRI FTERS in 1953. He
testified that since that date he has continuously
performed with THE DRI FTERS or under the name Bill Pinkney
& The Original Drifters. Pinkney dep., 6, 18. He also
testified concerning an arbitration hearing and ruling nmade
by the American CGuild of Variety Artists. |In that ruling,
issued in the late 1950s, it was ruled that M. Pinkney
could performunder the mark The Original Drifters. He
testified that, since the date of that ruling, he has
continuously used either The Oiginal Drifters or Bill
Pinkney’s Original Drifters. Pinkney dep., 11.

Exhibits submtted with opposer’s testinony show t hat
a civil action (68-CVS-2630) was brought by The Drifters,
Inc. against M. Pinkney. The record contains a copy of a
barely | egible order dated March 9, 1970, wherein the
Superior Court Division of North Carolina, County of
Meckl enburg, enjoined M. Pinkney from*®using the name *‘ The

Drifters’ or ‘The Original Drifters’ or using as his trade
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name any name including the nane ‘Drifters’ and from using
Plaintiff’s distinct style and harnony, and from
advertising as his own recordings Plaintiff’s nationally
popul ar records.” According to his testinmony, M. Pinkney
stated that as soon as he becane aware of the entry of this
judgment, he noved to have it set aside. Opposer has al so
made of record a copy of an order dated Cctober 26, 1993,
whereby the sane court dissolved the “Default Judgnent and
Per manent Injunction filed in this case and dated March 9,
1990 [sic, should be March 9, 1970].” That order also

di sm ssed the suit brought by The Drifters, Inc.

M. Pinkney’'s testinony was corroborated by other
W tnesses. For exanple, M. Charlie Thomas testified that
he has perforned with M. Pinkney since the early 1960s
under the nanme The Original Drifters. According to M.
Thomas, M. Pinkney owns this mark.

M. Charles Cockerhamtestified that he began
performng with M. Pinkney in Novenber 1969 under the
nanes The Original Drifters and Bill Pinkney's Oiginal
Drifters, and that they have continuously performed under
t hose nanes across the country and overseas. |In fact, the
ni ght before his deposition, M. Cockerham performed with
M. Pinkney under the nane Bill Pinkney’'s Original Drifters

at the Vocal Hall of Fane.



Qpposition No. 91151984

M. Isiah Council testified that he started performng
with The Original Drifters in Novenber 1971, and that this
nane and Bill Pinkney's Original Drifters have been used
continuously since that tine. M. Council testified that
M. Pinkney is the owner of these nanes.

Finally, Maxine Porter testified that she began
performng with M. Pinkney under the nane The Ori gi nal
Drifters in March 1988, and that, to her know edge, M.

Pi nkney has perforned under that nanme since 1959.

Exhi bits introduced in connection with these
deposi ti ons show phot ographs, advertisenents, newspaper
articles and listings of performances of M. Pinkney’s
group. These listings are for the years 1999- 2003 under
the nane The Original Drifters. Sonme exhibits also show
advertisenents of the group under the name Bill Pinkney &
The Original Drifters. See Exhibits 3, 6, 7 and 9 to M.
Cocker ham s deposition. Qhers show the use of The
Oiginal Drifters. See Exhibits 11, 12, and 15-18. Copies
of performance contracts with M. Pinkney were al so
submtted. The group is usually identified as The O gi nal
Drifters in these contracts.

In his brief, opposer argues that he has standing by
virtue of his performances as a nenber of the well-known

singing group THE DRI FTERS since 1953, and by virtue of his
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rights to use The Oiginal Drifters and Bill Pinkney & The
Oiginal Drifters, which he has continuously used since
that date. Al so, opposer argues that this date |ong
precedes the earliest date upon which applicant is entitled
torely in the absence of evidence--the June 16, 1989
filing date of its application. Opposer argues that his
mar ks are substantially identical in appearance and
significance to applicant’s mark.

As to the other grounds, opposer argues, 10-11:

It is clear fromthe testinony taken by the

Qpposer that Treadwell’s Drifters, Inc. did make

fal se statenents upon the filing of their [sic]

application on June 16, 1989 in view of the fact

that Ms. Treadwel|l knew of at |east WIllie B.

Pi nkney who had the right to use the mark, “THE

DRI FTERS. ”

The use of the mark “THE DRI FTERS' by the

Applicant will disparage and fal sely suggest a

connection wth Qpposer...

In view of the testinony taken by the

Qpposer, it has been established that the

applicant is not the owner of the mark sought to

be registered and, thus, not entitled to the

regi stration sought in the opposed application.

Qur determ nation of |ikelihood of confusion under
Section 2(d) of the Act is based on an analysis of all of
the probative facts in evidence that are relevant to the
factors bearing on the likelihood of confusion issue. See

In re Majestic Distilling Co., Inc., 315 F.3d 1311, 65

UsP2d 1201 (Fed. Gr. 2003); and Inre E.I. du Pont de
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Nenmours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Two key considerations are the marks and t he goods or
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanent al
i nqui ry mandated by [Section] 2(d) goes to the cunul ative
effect of differences in the essential characteristics of

t he goods and differences in the marks.”).

Upon consi deration of this record and opposer’s
argunents, we agree that opposer has established by a
preponderance of the evidence both his standing and his
right to prevail under Section 2(d) of the Act. The record
anply denonstrates that opposer has continuously used the
service marks The Oiginal Drifters and Bill Pinkney & The
Oiginal Drifters since long prior to applicant’s filing
date, the earliest date to which applicant is entitled to
rely. See Levi Strauss & Co. v. R Josephs Sportwear,
Inc., 28 USPQ2d 1464, 1467 (TTAB 1993). There is also
little doubt that The Original Drifters and Bill Pinkney &
The Original Drifters are substantially simlar service
marks to THE DRI FTERS, and that, if these marks were used
on the identical entertainment services in the nature of a
si ngi ng group, confusion would be Iikely.

Because opposer is entitled to prevail on the grounds

of priority and likelihood of confusion, we need not



Qpposition No. 91151984

addr ess opposer’s other clainms, such as di sparagenent and
fal se suggestion of a connection wi th opposer.
Deci sion: The opposition is sustai ned under Section

2(d) and registration to applicant is refused.



